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the life of the swap and for two years 
following the final termination of the 
swap, and shall be retrievable by the 
registrant or its affiliates within three 
business days through the remainder of 
the period following final termination 
of the swap during which it is required 
to be kept. 

(ii) Each record required to be kept 
by a non-SD/MSP counterparty shall be 
retrievable by the counterparty within 
five business days throughout the pe-
riod during which it is required to be 
kept. 

(2) Retrieval for pre-enactment and 
transition swaps expired or terminated 
prior to April 25, 2011. Records con-
cerning pre-enactment and transition 
swaps expired or terminated prior to 
April 25, 2011, shall be retrievable by 
the counterparty within five business 
days throughout the period during 
which they are required to be kept. 

(e) Inspection. All records required to 
be kept pursuant to this section by any 
registrant or its affiliates or by any 
counterparty subject to the jurisdic-
tion of the Commission shall be open to 
inspection upon request by any rep-
resentative of the Commission, the 
United States Department of Justice, 
or the Securities and Exchange Com-
mission, or by any representative of a 
prudential regulator as authorized by 
the Commission. Copies of all such 
records shall be provided, at the ex-
pense of the entity or person required 
to keep the record, to any representa-
tive of the Commission upon request. 
With respect to historical swaps in ex-
istence on or after April 25, 2011, copies 
of records required to be kept by any 
swap dealer or major swap participant 
shall be provided either by electronic 
means, in hard copy, or both, as re-
quested by the Commission, with the 
sole exception that copies of records 
originally created and exclusively 
maintained in paper form may be pro-
vided in hard copy only; and copies of 
records required to be kept by any non- 
SD/MSP counterparty shall be provided 
in the form, whether electronic or 
paper, in which the records are kept. 
With respect to historical swaps ex-
pired or terminated prior to April 25, 
2011, records shall be provided in the 
form, whether electronic or paper, in 
which the records are kept. 

§ 46.3 Swap data reporting for pre-en-
actment swaps and transition 
swaps. 

(a) Reporting for pre-enactment and 
transition swaps in existence on or after 
April 25, 2011—(1) Initial data report. For 
each pre-enactment swap or transition 
swap in existence on or after April 25, 
2011, the reporting counterparty shall 
report electronically to a swap data re-
pository (or to the Commission if no 
swap data repository for swaps in the 
asset class in question is available), on 
the compliance date, the following: 

(i) All of the minimum primary eco-
nomic terms data specified in appendix 
1 to this part that were in the posses-
sion of the reporting counterparty on 
or after April 25, 2011; 

(ii) The legal entity identifier of the 
reporting counterparty required pursu-
ant to § 46.4; and 

(iii) The following additional identi-
fiers: 

(A) The internal counterparty identi-
fier or legal entity identifier used by 
the reporting counterparty to identify 
the non-reporting counterparty; and 

(B) The internal transaction identi-
fier used by the reporting counterparty 
to identify the swap. 

(2) Reporting of required swap continu-
ation data. (i) For each uncleared pre- 
enactment or transition swap in exist-
ence on or after April 25, 2011, through-
out the existence of the swap following 
the compliance date, the reporting 
counterparty must report all required 
swap continuation data required to be 
reported pursuant to part 45 of this 
chapter, with the exception that when 
a reporting counterparty reports 
changes to minimum primary eco-
nomic terms for a pre-enactment or 
transition swap, the reporting 
counterparty is required to report only 
changes to the minimum primary eco-
nomic terms listed in appendix 1 to 
this part and reported in the initial 
data report made pursuant to para-
graph (a)(1) of this section, rather than 
changes to all minimum primary eco-
nomic terms listed in appendix 1 to 
part 45. 

(ii) Swap continuation data reporting 
is not required for a pre-enactment or 
transition swap in existence on or after 
April 25, 2011, that has been cleared by 
a designated clearing organization. 
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(3) Data reporting for multi-asset swaps 
and mixed swaps. (i) For each pre-enact-
ment or transition swap in existence 
on or after April 25, 2011, that is a 
multi-asset swap, all data required to 
be reported by this part shall be re-
ported to a single swap data repository 
that accepts swaps in the asset class 
treated as the primary asset class in-
volved in the swap by the reporting 
counterparty making the first report of 
required swap creation data pursuant 
to this section. 

(ii) For each pre-enactment or transi-
tion swap in existence on or after April 
25, 2011, that is a mixed swap, all data 
required to be reported pursuant to 
this part shall be reported to a swap 
data repository registered with the 
Commission and to a security-based 
swap data repository registered with 
the Securities and Exchange Commis-
sion. This requirement may be satisfied 
by reporting the mixed swap to a swap 
data repository or security-based swap 
data repository registered with both 
Commissions. 

(b) Reporting for pre-enactment and 
transition swaps expired or terminated 
prior to April 25, 2011—(1) Pre-enactment 
swaps expired or terminated prior to April 
25, 2011. For each pre-enactment swap 
which expired or was terminated prior 
to April 25, 2011, the reporting 
counterparty shall report to a swap 
data repository (or to the Commission 
if no swap data repository for swaps in 
the asset class in question is available), 
on the compliance date, such informa-
tion relating to the terms of the trans-
action as was in the reporting counter-
party’s possession on or after October 
14, 2010 (17 CFR 44.00 through 44.02). 
This information may be reported via 
any method selected by the reporting 
counterparty. 

(2) Transition swaps expired or termi-
nated prior to April 25, 2011. For each 
transition swap which expired or was 
terminated prior to April 25, 2011, the 
reporting counterparty shall report to 
a swap data repository (or to the Com-
mission if no swap data repository for 
swaps in the asset class in question is 
available), on the compliance date, 
such information relating to the terms 
of the transaction as was in the report-
ing counterparty’s possession on or 
after December 17, 2010 (17 CFR 44.03). 

This information may be reported via 
any method selected by the reporting 
counterparty. 

(c) Voluntary early submission of initial 
data report. For all pre-enactment and 
transition swaps required to be re-
ported pursuant to this part, the re-
porting counterparty may make the 
initial data report required by para-
graph (a)(1) of this section, or the data 
report required by paragraph (b) of this 
section, prior to the applicable compli-
ance date, if a swap data repository ac-
cepting swaps in the asset class in 
question is prepared to accept the re-
port. The obligation to report continu-
ation data as required by paragraph 
(a)(2) of this section with respect to a 
swap for which a voluntary early sub-
mission is made commences on the ap-
plicable compliance date. However, the 
reporting counterparty may submit 
continuation data at any time after a 
voluntary early submission made pur-
suant to this paragraph, if the swap 
data repository is prepared to accept 
such continuation data, and if that re-
pository has registered with the Com-
mission as a swap data repository as of 
the applicable compliance date. 

(d) Non-duplication of previous report-
ing. If the reporting counterparty for a 
pre-enactment or transition swap has 
reported any of the information re-
quired as paragraphs (a) or (b) of this 
section to a trade repository prior to 
the compliance date, and if as of the 
compliance date that repository has 
registered with the Commission as a 
swap data repository, then: 

(1) The counterparty shall not be re-
quired to report such previously re-
ported information to the swap data re-
pository again; 

(2) The counterparty shall be re-
quired to report to the swap data re-
pository on the compliance date any 
information required as part of the ini-
tial data report by paragraph (a) of this 
section that has not been reported 
prior to the compliance date: and 

(3) In the case of pre-enactment and 
transition swaps in existence on or 
after April 25, 2011, the initial data re-
port required by paragraph (a) of this 
section and all subsequent data report-
ing concerning the swap shall be made 
to the same swap data repository to 
which data concerning the swap was 
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first reported prior to the compliance 
date (or to its successor in the event 
that it ceases to operate, as provided in 
part 49 of this chapter). 

§ 46.4 Unique identifiers. 
The unique identifier requirements 

for swap data reporting with respect to 
pre-enactment or transition swaps 
shall be as follows: 

(a) By the compliance date, the re-
porting counterparty (as defined by 
part 45 of this chapter) for each pre-en-
actment or transition swap in exist-
ence on or after April 25, 2011, for 
which an initial data report is required 
by this part 46, shall obtain for itself a 
legal entity identifier as provided in 
§ 45.6 of this chapter (or if the Commis-
sion has not yet designated a legal en-
tity identifier system, a substitute 
counterparty identifier as provided in 
§ 45.6(f) of this chapter), and shall in-
clude its own legal entity identifier (or 
substitute counterparty identifier) in 
the initial data report concerning the 
swap. With respect to the legal entity 
identifier (or substitute counterparty 
identifier) of the reporting 
counterparty, the reporting 
counterparty and the swap data reposi-
tory to which the swap is reported 
shall comply thereafter with all unique 
identifier requirements of § 45.6 of this 
chapter. 

(b) Within 180 days after the compli-
ance date, the non-reporting 
counterparty for each pre-enactment 
or transition swap in existence on or 
after April 25, 2011, for which an initial 
data report is required by this part 46, 
shall obtain a legal entity identifier as 
provided in § 45.6 of this chapter (or if 
the Commission has not yet designated 
a legal entity identifier system, a sub-
stitute counterparty identifier as pro-
vided in § 45.6(f) of this chapter), and 
shall provide its legal entity identifier 
(or substitute counterparty identifier) 
to the reporting counterparty. Upon re-
ceipt of the non-reporting counter-
party’s legal entity identifier (or sub-
stitute counterparty identifier), the re-
porting counterparty shall provide it 
to the swap data repository to which 
swap data for the swap was reported. 
Thereafter, with respect to the legal 
entity identifier (or substitute 
counterparty identifier) of the non-re-

porting counterparty, the counterpar-
ties to the swap and the swap data re-
pository to which it is reported shall 
comply with all requirements of § 45.6 
of this chapter. 

(c) The legal entity identifier re-
quirements of parts 46 and 45 of this 
chapter shall not apply to pre-enact-
ment or transition swaps expired or 
terminated prior to April 25, 2011. 

(d) The unique swap identifier and 
unique product identifier requirements 
of part 45 of this chapter shall not 
apply to pre-enactment or transition 
swaps. 

§ 46.5 Determination of which 
counterparty must report. 

(a) Determination of which 
counterparty must report swap data 
concerning each pre-enactment or 
transition swap shall be made as fol-
lows: 

(1) If only one counterparty is a swap 
dealer, the swap dealer shall fulfill all 
counterparty reporting obligations. 

(2) If neither party is an swap dealer, 
and only one counterparty is an major 
swap participant, the major swap par-
ticipant shall fulfill all counterparty 
reporting obligations. 

(3) If both counterparties are non-SD/ 
MSP counterparties, and only one 
counterparty is a financial entity as 
defined in CEA section 2(h)(7)(C), the 
counterparty that is a financial entity 
shall be the reporting counterparty. 

(4) For each pre-enactment swap or 
transition swap for which both 
counterparties are swap dealers, or 
both counterparties are major swap 
participants, or both counterparties 
are non-SD/MSP counterparties that 
are financial entities as defined in CEA 
section 2(h)(7)(C), or both counterpar-
ties are non-SD/MSP counterparties 
and neither counterparty is a financial 
entity as defined in CEA section 
2(h)(7)(C), the counterparties shall 
agree which counterparty shall fulfill 
reporting obligations with respect to 
that swap; and the counterparty so se-
lected shall fulfill all counterparty re-
porting obligations. 

(5) Notwithstanding the provisions of 
paragraphs (a)(1) through (3) of this 
section, for pre-enactment or transi-
tion swaps for which both counterpar-
ties are non-SD/MSP counterparties, if 
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